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ORDER

Per Shri Duvvuru RL Reddy, Judicial Member :

This appeal is filed by assessee against the order of the Principal
Commissioner of Income Tax (in short, Pr.CIT), Visakhapatnam-1 in DIN &
Letter No.ITBA/COM/F/17/2020-21/1031851226(1) dated 28.03.2021

for the Assessment Year (A.Y.) 2015-16.
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2. Brief facts of the case are that the assessee is a firm engaged in the
business of consultancy services and deriving commission income from
different companies. The assessee firm filed it’s return of income for the
A.Y.2015-16, declaring taxable income of Rs.4,45,900/-. The case was
selected for scrutiny under CASS. The assessment was completed u/s
143(3) of the Income Tax Act, 1961 (in short ‘Act’), assessing the income
at Rs.5,45,900/- by making certain disallowances. The Ld.Pr.CIT noticed
from the P&L account that the assessee firm has declared expenditure of
Rs.7,60,000/- towards remuneration paid to its working partners namely
Shir Dadi Surya Kiran and Smt. Dadi Anuradha of Rs.3,80,000/- each. It is
also noticed that Smt. Dadi Anuradha is also working as a teacher in Sri
Prakash Vidyaniketan, Seethammadhara, Visakhapatnam. Since, one of the
partners of the assessee firm, Smt. Dadi Anuradha is engaged in full time
teaching profession, remuneration paid to her of Rs.3,80,000/- by the
assessee firm is not allowable u/s 40A(2)(a) of the Act. However, it is seen
that the AO omitted to disallow the same in the assessment order and no
enquiries were made in this regard during the assessment proceedings.
Therefore, revisional proceedings were initiated u/s 263 by issuing show
cause notice on 20.08.2019 and the same was served on the assessee. On

this aspect, contention of the assessee was that Smt. Dadi Anuradha
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monitors administration works at the office, such as, verifying the loan
processing documents and interacting with the customers and general
administration partly in a day. The Ld.Pr.CIT was not satisfied with the
explanation offered by the assessee and passed an order u/s 263 with a
direction to gather necessary evidences, cause proper verification and
pass consequential order after giving opportunity of being heard to the
assessee.

3.  Aggrieved by the order of the Ld.Pr.CIT, the assessee is in appeal
before the Tribunal and raised the following grounds :

1. That under the facts and circumstances of the case, the
order passed by Pr.Commissioner of Income Tax (in short “Pr.CIT”)
u/s 263 of the IT Act dt.26.10.2017 (S1Q) is contrary to facts of the
case and provisions of law.

2. The action of the Ld.Pr.CIT in invoking his jurisdiction u/s
263 on an issue which has already been considered and examined
by the Assessing Officer in the assessment proceedings is against
the provisions of the section, therefore, the impugned order is not
valid order in the eyes of law.

3. The Ld.Pr.CIT while examining the issue pertaining to
payment of salaries to the partner, that was considered and
allowed in the assessment proceedings, did not point out the error
committed by the Assessing Officer, instead, directed the assessing
officer to conduct further enquiries which is not within the scope of
provisions of sec.263 of the IT Act.

4. For these and other reasons that are to be urged at the time
of hearing of the case, the appellant prays that the order passed
u/s 263 of the IT Act are liable to be quashed in the interest of
justice.
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4, The Ld.Counsel for the assessee has submitted that the AO has
examined everything and allowed the remuneration as expenditure to the
firm. The said Dadi Anuradha is working as part time teacher and in the
evening, other holidays and during vacation period, she used to attend
administration work, verified loan processing documents and interacted
with parties etc and meagre amount of Rs.3,80,000/- was fixed as
remuneration to the working partner. Therefore, there is no prejudice to
the interest of the revenue as contemplated by the Ld.Pr.CIT. Hence, the

Tribunal may be pleased to set aside the order passed u/s 263.

5. Per contra, the Ld.Counsel for the revenue submitted that there is no
verification made by the AO, therefore, proceedings u/s 263 were

initiated.

6. We have heard both the parties and perused the material placed on
record. The main contention of the assessee is that Smt.Dadi Anuradha is a
teacher. After school working hours, she used to attend office for an
administration work and verification of loan applications etc and is paid
reasonable remuneration of Rs.3,80,000/- only and there is no bar under
the law that the working partner should be full time working partner.

Therefore, she is working as a part time / temporary teacher in the said
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school. Considering the facts and circumstances of the case, there is also
possibility to attend the work during holidays and after school hours.
Therefore, we are of the view that initiation of proceedings u/s 263 is not
valid on this count. Hence, we set aside the order passed by the Ld.Pr.CIT

u/s 263 and allow the grounds raised by the assessee.
7. In the result, appeal of the assessee is allowed.

Order Pronounced in open Court on 22n July, 2022.
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